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AGREEMENT, made as or the 25th day or May~ 1975, 

Restating Agre~ment and Declaration of Trust made as· of . . . 

Dece~bel" ~o·, 1954 and as sub~eq~?ntly a.mended bet~men· 

LOCAL 805, Il{TERNATIONAL ~ROTHERHOOD OF TEAMSTERS (h~nafter 

called the "Union") and WHOLESALE TOBACCO DISTRIBUTORS OF 

NEW YORK, me. {hereinafter called the' ."Assoc~ation") and 

others designated as Union Trustees and as Employer Trustees, 

re~pectively. . . . .. 

WHEREAS, the undersigned, constituting the 

Trus·l;~es. ot the LOCAL 805:.'PENSION. FUND, desire to restate 

th~.above-mentioned Agreement and Declaration of Trust made 

as ot December 20, 1954, and as subsequently amended; and 
.• 

~1HEREAS, Article II, ·Paragraph 11 of said 

Agreement and Declaration of-Trust, as amended, provides that 

~aid Agreement and Declaration of Trust may be amended at any 

time by an instrument in-writing e~ecuted by the Executive 
'· ...... 

Board of the Union and the Board of Directors of the 

Association·. 

NOW, THEREFORE, in consideration or'the premises, 

1t-~s hereby a.greed as follows: 

Effective .as of the date .. ~ereo:f', the aforementioned 

Agreement and Declaration of Trust, made as. of December 20, 
.. 

. 1954; and as s'-:1?,~;j!:lently amended is hereby restated, modif''ied 

and amended so that the Restated Agreement and Declaration"':ot 

Trust shall now read aa follows: 
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RESTATED AGREEMENT AND DECLABATION OF TRUST, 

dated as ot May 25 1 19751 by and between LOCAL 8051 

lNTERNATION~.L BROT~OOD OF TEAMSTERS, with its principal 

office at lO Columbus Circle, New York, New York 10019 

(hereinafter referred to as the.· "Union"); WllOLESALE. 

TOBACCO DISTRIBUTORS OF NEW YORK, me., with its . 

principal office at 211 East 43rd Street, New York; New 

York (hereinafter referred to _as the "Association");. and 

MURRAY BARATZ, DANIEL ORNSTEIN, JOHN GLANZMAN and PHILIP 

LOBENBERG (Alternate), who with their ~~c~7ssors designated 

in the manner hereinafter provided, are hereinafter referred 

. to as "Union Trustees II, and MILTON BLOOMROSEN,. LEONARD 

·SCHWARTZ: and RONALD ROSENBERG,·who with their successors 

designated in the manner hereinafter provided, are 

hereinafter referred to as. "Association Trustees", such 

Union and Association Trustees who have affixed their 

respective· signature~ hereto thereby accepting the Trust 

obligations herein contained. 

WHEREA~,. the Union has.executed a Collective 

Ba~gaining Agreemen~ with the Association~ and may tr~m time 

to time hereafter execute further Collect"ive Ba.rga.inine; 

Agreeme~~s or supplements or amendments to Collective Dar

cainin3 Azreements with the Associntion, and has executed 

or may from time to time hereafter execute Collective 

BarGainin~ A~reementaor supplements or OJnendmeats ther~to, 
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I' . ._,, 

·. 
·w;t~h certain other. employers,, a.ll or which Collective 

Ba.rgaininq A~reements provide and will provide,, amon~ other 

things,, for contributions to be made by employers to a £unu,, 

to be known as the LOCAL 805 P.ENSIO~ FUND,, herc'iriaftC:!r 

referred to as the· ''.Fund. 

NOW,, THEREFORE,, in consideration or' the premises 
'• 

and the covenants herein contained,, it is mutually understood 

and agreed as follows: 

ARTICLE I 

•, 

·· DEFnnTIONS 

Section l - EMPLOYER OR EMPLOYERS. The"term 
11Eniployer 11 or 11F.mployers" as used here.in shall .. mean an 

· · Er.lployer .11ho has duly executed a Collective Bargaining 

Agreement providing for pe~iodic payments into the Fund,, or 
.. 

has agreed to be bound by such existing ~cllective Ba.rgainin3 

Agree1:1ent. The ter1n 11Emplcyer" _shall also include the Union,, 

the Fund and any and all affiliated employee benefit funds. 

Section 2 - UNION. The term "union" as used 

herein shall mean LOCAL 805,, lNrERNATIONAL BROTHERHOOD 

OF TEAMSTERS. 

Section 3 - ASSOCIATION. The term "Associo.ticn" 

as used herein shall mca.n WHOLESALE: TO~CCO DISTRlDtrrons Ol•' 

HEW' YORK,, lNC. 

Section J.i. - EMPLOYEE OR El>D?I.OYEl~S. Th<:l term 

11~:1plcyee 11 or ."l!."!:1ploycco 11 as 1.tr.cd hc1•0:1.n ohull 1r.cun: 
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(a.) All or the Employeeo employed by o.n E111plcycr 

er all or any cla.ss or clo.asec thereof, such class or 

Clll.GSe& to be based Upon CC?ndit:lons Cf Cli1ploymcnt, tl.ncl 

any other rule~ or eligibility as mo.y be esto.blinhed by 

the Truatees. 
'• 

.Cb) The term "Employee 11 or 11Employ~e s ", o.s used 

herein, shall include the full time employees of the Union, 

the Fund and· ·~ and all affi~iated emp'.!-oyee benefit funds. 

Section 5 - FUND. The term "F~nd", as used herein, 

shall rnee.n the Local. ·ao5 Pension Fund. 

Section 6 TRUSTBES. '..The term "Trustees" as use·.~ 

herein,, shall mean· the Trustees named in this Agreement, 

together with their successors,, designated as hereina.fter 

provided. 

Section 7 - AGREEMENT ANP DECLARATION OF TRUSTAnd/or TRUST. 

The terEJ "Agreement and Declaration of Tr,!lst ~nd(or Trust'~, as 

used herein, shall mean this Agreement, together with any 

amendments hereto. 

Section 8 ·:.. POLICY OR POLIC~S .•· The term "Policy" 

or "P~~icies", as used herein, shall mean the Insurance 

Policies, including any endorsements or amendments thereto 

purchased by the Trustees pµ~ouant to this Agreement . 

· Sectio~ 'g. - ERISA. The term "ERISA '·' as used herein, 

s~o.ll mcp.n the Employee ·Retirement Dlcome security Act or 

·1974d and as it may be subsequently amended. 
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A lt'1' lC LJ!! U 

r.cction l - There is hereby created a Pension Fund , to 

. be known as the LOcal 805 Pension Fund, to be adm:f:nistered 

'by a Board of Trustees. 

Section 2 - The Trustees, in their names o.s Trustees,,. 

shall have the power to demand, collect, receive and hold 

Employer Cont~ibutions and may take such steps,, including . 
. the institution and prosecution 'or or the intervention in 

nny proceeding at law,, in equity or in bankruptcy o.s :may . . 
b~· necessary.or desirable to effectuate the collection 

of such Employer Contributions. 

Section 3 - The Trustees are hereby authorbed to 

allocate .fiduciary responsibilities among the Trustees and· 

to designate persons other than the Trustees to carry out . 

. ·fiduciary responsibilities as provided in this Agreement 

and Declaration cf.Trust. The power to allocate fiduciary 

responsibility shall not apply to the allocation of the 

responsibility to manage and/or control the assets of 

t~e Fund,, ether than the power. to appoint an investment 

manager or managers. 

Section 4 ~ ~he Trustees shall have exclusive authority 

and discret.ion to manage and control' the assets cf the Fund,, 

except to the ~~~ent that such autnority to manage,, acquire, 

or dispose of the· assets of the .Fund is delegated to one or 

more investment managers,, in acc'ordance with the .following 

parngr.o.ph. 

In their discretion, the Trustees shall also have the 

authority to appoint nn investment manager or managers to 

manage, acquire, or dispose or any nsscts or the Fund. An 

"Investment Manager" is any fiducinry who hli_s been nppolntcd 

by the Trustees to mnnngc,, ncquirc, or dispone or nny 

-5-

.. • 

. . .. 



· . · ·fU!~ct_·n. C?f th(~:1~und, who in (i) re,..iat:c·1-~cl na 
w '"' ·nn invc:;t111cnt 

·.nclvJ.ner unacr the rnvc.utwcnt J\cl~iccrn J\c~. or. l9'10, (ii) is 

A bnnk ns defined in tt ! t 
. · ie nvcn ·mcnt J\clviocr.u J\ct of 19110 ~. (iii-) 

· or ia nn inourance comp•my qualified to mana,.,.e n 
1 

· . 
• u , cqu re or 

dispose or any nsset.u or the Fund under the lnws or more 

than one state, and who haG ~ckno~1lcnaed, in writing, that 

it is a fiducia.ry with respect to .the Fund. 
,. 

Sect.ion 5 - The Trustees shnll use and nppl.y the 

~rust Estate for the follo~d.ng ·purposes: 

(a) To pay or provide for the payment or nlJ . . . . 
reasonable and necessn:r.y expenses of collectin•.r the 

. • • C> 

employer contributions and admj.nistC?ring the affairs of 

this Trust, includ :i.ng the employn1<?'1?~ ~f such adm:inistrat :l ve, 

actuarial, lcgal,acc6unting, investment counsel·and clerical 

nssistnnce, the purchase or lease cf such premi::;es as may· 

. . 'be necessary for the oper~tions of the affairs of the 

Fund, the purchase or lease· of such ma,terials, supplies and 

' ecju'ipment as t~e '.l.'r~stees in their. discretion find necessary 
.. 

or appropriate in theperformarice cf their duties. 

(b) To pay or pi•ovide for the pa.yinent of premi'illns 

for pension and retirement annuities as the Trustees may 

determine, insuring any emp_loyees a.nd th~ir families of 

contributing employers, subject to su~h conditions as len~th 

or service in the industry, length of payme'nt by the employer 

of ~mplcyer c~mtributions, and such o~he~ provisions, limita

tions and conditions as the Trustees, in their cliscret:ton, 

may from time .to time detcrmin'e. Employees of the Union, 

employees of the Fuµd and employees of any and all other 

affiliated employee benefit :t'undss whether or not such FUnds' 

employees are membe1•s of the Union, shall l:l.lc~1dnc be F?lic;'i.ble 

tor benefits hereunder, cubjcct to ouch llmitat:tonc an!l 

conditions as· the Trustees, :In their dlscretion, may f.rom 

-f.-
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.. .._· 

time to time determine. The foregoing benefits may be con-

tracted for with commercial insurance companies or niay be 

provided· for ~1ithout insurance by the Fund. 

(c) To establish and accumulate such reserve funds 

as the Trustees, in their discretion, deem necessary or 

desirable for the proper execution of the Trust herein , 

created. 

· Section 6 - Neither the Association nor any .Employer 

member thereof, nor any employer not a member of the Association, 

nor any employee of any such employer, nor the Union, nor 

any member of the union, nor any persons claiming by, 

through or under any of them, shall have any right, title 

or interest in or to the Trust Estate or any part thereof, 

except the right of a person or his beneficiary who is covered 

by a policy of insur.ance for pensions and/or retirement an

nuities, or is entitled to pension benefits, to such insurance 

or direct benefits in the amount and subject to the terms and 

conditions specified in such policy, or as may be specified and 

determined by the Trustees. No ·person shall have the option to 

receive, instead of the insurance benefits or the direct 

benefits, any part of the employer contributions. No employee 

shall have the right to assign or alienate the insurance 

benefits or any other benefits to which he may be entitled by 

reason of the Trust herein created. The assets of the Fund 

shall never inure to the benefit of the Association or any 

Employer, except in the following circumstances. · 

(a) Reversion to a.n Employer upon termination of the 

FUnd, in accordance with the applicable provisions of ERISA. 
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. . 
(b) In the case of a contribution which i:i· made by an 

Employer by a mist<iko of fact, such contribution may be 

rQturned by the Trustees to such Employer within one yenr 

after the payment of the contribution. 

· ART !CLE III 

THE TRUSTEES 

Section 1 - (a) The Trustees shall consist of six 

(6) persons, three (3) of whom shall be named by the 

Union and three (3) of whom shall be named by the 

Association. 

Each Trustee shall continue to ser.ve at the 9leas·.lrc· of 

the party who designated him. Each Association or the Union may 

terminate the designat:Lon of any Trustee designated by them, by 

filing with the remaining Trustees a true co9y of a resolution 

adopted by each Associatio·n or the Union, as the case may 1..:ie, 

authorizing such action and terminating said designation. Any 

vacancy occurring by reason of 4eath, resignation or otherwise, 

... 

may be filled by the party who designated the Trustee whose office 

becomes vacant, in the manner above set forth. It is the intention 

of the parties· that the total numb~r ~f·Trustees designated by 

the U~i?n shall·, at a11· times, be equal to the total numher of. 

Trustees designated by the Association. Regardless of whether 

'·the number of Trustees shall be inc-reased or dccreascct, or whether 

there· be 'resignations or replacements of any Trustees, the equal 

division of Trustees indicated herein shall at all times remain 

constant so that the respective oartics to this Agreement shall, 

in the event of· an increa~c or decrease in the number or Trustees 

by ·virtue of any conditionr. arising following the exccut: i.on of this 

1\9recmcnt, take ar,>r>ro~riatc stor;>s imnmcli.:\tnly tn lncrcast.' or 

• . ... '.·. . ~- : . 
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.. '• 
~t!c1·ca:::c the number or 'l'runtccv no tl1Ci cituntj on 1 n 

• : A:°!YJ.~ • II y 
.1, t:'·:tr · 

.. >.-cqu re• D~.d.nB. ~uch t1Jl!c, ns nny v'O:C.-incy ex:l.stn, the 

1111norj.ty group Truntccs. :::hnll be nllowccl the vote or vote::; 

ot t~c vaqnnt trustccnhipo, so tho.t the voti~~ rlc~hts ·of 

the minority group, Association or Un.i.on '.l.'rustccs, shnll 

: / ~qual the major11;y'o 

The Association may appoint Alternate Trustees and the Union 

may appoint Alternate Trustees. Such Alternate Trusteea shall 

have the right to act in the full capacity of a Trustee with all 

the rights and obligat·ions of .a Trustee but only when a pe~anent 

Trustee(s) is absent from duly constituted meetings. 

(b) A majoritr of the Trustees shall constitute n 

quorum for the transaction o'!' business. :when thc:rc arc 

less than nll of the Association des.ignatcd T1·ustees or 

less than al:i: of tl~e Union designated 'f:rust'ecs, 'the Trustee 

or Trustees from such group or groups having lcsn than all 

or their Trustees present, ?an on .t~c;tr o:-m motion, tnbJ.c 

any matter unde~ ~onsideration to the next regub.r or special 

meeting of the Trustee.s, :t.n which event the Nrittcn notic~ 

.for such next regular or special rnect:tng 'shaJ~l contain the 

text of the tabl_ec1. mo:l:.te:..·, ~1ith a statement that such tabled 

agenda will be resolved by\;ote at such next regular or 

special meeting. 

Any Trustee who cannot attend such next regular er 
- . 

special meeting; may designate his decision or proxy by 

registered mail addressed to the Chairman of the Board c£ 

·~rustees, 

All decisions or the Trustee's·sho.ll be by majority 

vote of the quo~um and must include the concurring vote or 
. at .l~a.st t\~O (2) Trustees from ea.ch group of Truntees. 

Whenever a deadlock shnll exint as to n propo~al, ncminnticn, 

'motlon or resolution, or. when?ver 0. quorum iG lacklne; and 

at least two (2) 't'rtistcc:::; rrom either group shall 

notify the rcmainina Trustees, in writin~,, in either or the 
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··-'·--·-··-·-·. -·-·--· .. ·f-·-·-
........ ~-·-··-~·····--·-···-·-······-·····-----· 

.. :· to1·9~oin3 ca~r>,!J 1 thnt there in n dcadl· k cithc1· by .. •'·:. . . . t!~~-1 . _ .. 
· rc.nson :ot lack or qualified Trustees or rnilurc to o.arco 

.. 
on the items set i'orth hcrc1nabovc 1 and it :.hall nppenr 

that the deadlock ca~not be broken, the dir.puted matter 

shall be referred to Harry Silverman for bindin~ determina-. 

~ion and he 'shall be compensated in such manner as.shall be 

agreed upon by the Trus~ees. If Harry Silverman shall fail 

to accept the assignment or be unable to act for any · reason, 

the Trustees shall inuned~ately agree upon an umpire to decide 

the matters in question. Should.the parties be unable 
·. 

to agree upon an imp~rtial u~pire, then, on the ·pqtiticn or 

any of the Trustees, the ~istrict Ccurt of the ~nitc~.sttitcs 

tlithin whose jurisdiction the principa,1 ofi':l.ce of the Fund 

:ts -located shall be empo\·1ered to make· nuch appointment and 

the decision or award of such umpire shall be t'inal and b:tncl

:i.ng upon the partie~. 

(c) ~he vote of a Trustt:~ may be cast by him in vcrncn 

·ll.t a meet:i.ng, or fl.a:Y be evidenced by \·1rittcn proxy signed. by 

·the Trustee and after uri-_tten notice· to all of the Trustees of 

the question to be decided. Eithei• the Chairman or Secre

tary or any two Trustees may call a meeting or the Trustees . . . 
at any time by giv:l.ng at 1easi .. ·12 hours written notice 

of the time and place thereof to each Trustee, except that 

any meeting so called shall be adjourned for a reasonable 

period upcn the request of any Trustee upcn a showing of 

3ustiriable c~~se therefor to the Trustees. Meetings cf 

·the Trustees may also be held at any time without notice, 

·~·it all of the Trustees consent thereto. Furthermore, the 

~rustees may take any action withcut· holding a meetinc, 

provided that all or the Trustees shall·concur, in writin3, 

upon the prcponition. 

Section ~.-·Durina the 11\0ntil or June in each yeo.r, the 

~rustces shall i;elect from a.monr; the Truntceo, n. Chairman· 

-10-
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for a term' of one year conuncncina the lnt day of tho month 

inll:tcclintcly follo1'fin1~ tltt'lt• :~election 01· ur1~.li 111:.i c.t• ti.ttfr 

successors have been duly selected. 'l'h<~ Cha ir:n<1n nhn l l hu 

uolectcd. from either the Atrnociation or Union ~roup of 

Trustees and tho Secretary shall be uclcct$?d from the ot:hcr 

group ·ot 'l'rustccs; it being the ~ntcntion <>f lhc .><1rt:it.:fJ 

that the Chairman and the Secretary .nhall ahniys l.ic chvr;cn 

from one of such groups, one Co-'!'re<wurcr sha 11 u l•.~a y!; be 

chosen from th'e Association group and one from· the Union 

group. At no time shall the Chairman and Secretary or the 

two co-Treasurers be chosen from the same group of Trustees. 

Section 3 - It shall be the duty of the Chairman to 

preside at all meetings of the Trustees. He shall conduct 

such meetings in accordance with the Trust Agreement and 

shall decide all questions of order subject to an appeal 

to the meeting. lh the absence of the Chairman, the 

Secretary shall conduct the meeting. 

Section 4 - The Trustee~ ... may designate a salaried 

Fund Manager Employee a~d/or contract Administra~ive Agent 

to perform ~he operational functions of the Fund at the 

direction of and in accordance with procedures established 

by the Trustees. The Fund Manager and/or Agent so chosen 

need not, but may, be a Trustee. Any Fund Manager and/or 

Agent so designated shall perform only such duties and have 

only such authority as may be delegated to him by the Trustees. 

The designation of such Fund Manager and/or Agent shall not 

relieve the Trustees of their responsibility to manage or 

control the assets of the Fund. 
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Section 5· - The Tructces may receive rcnsonnblc compen

aation for the pcrrormo.nce or their duties ns Trustee& and 
. I . . 

may be reimbursed for al~ expenses prcperly and actually 

incurred in the performance· ot such duties, provided same is 

permitted under ERISA. 

The costs a~d expenses or any suit or proceeding brought 

by· or ~gainst.the Trustees, 1ndiyidually .or. in theircnpnc1t1cs 
. . 

as Trustees, (including counsel fees) shall be paid from the 

Trust Estate so long as such suit or proceedine arises from 
. . 

the administration of the Trust or in their cap~cities as 

Trustees and such payment is permissible under ERLSA or other 

applicable law. 

Section 6- Tl1e Trustees shall keep true and accurate 

books of account and records of all their. transactions as 

Trustees which shall be audited annua~ly or more .:often, as 

determined by the Trustees, by.an independent qualified public 

accountant,. copies of which audits shall be furnished to 

each of the Trustees,.to the Association a..~d to the Union. 

section 7 - Except as hereinafter provided, all checks, 

drafts, vouchers, or other wftMra\·tals of funds from the 

accounts or account er the Trust Estate shall be signed by 

one Association Trustee and 6ne Union Trustee. The Trustees 

tna.y designate.; in writing, two or mere Trustees tc sisn 

said withdraw.a~s provided that any ~we. s.uch designated 

!l.'rustees 1o/ho actually sign checks a.re net both members .of 

the Association or Union Group... The Trustees may by 

resolution authorize the Fund Manager and/or Agent .. 
·or other eniployec ot the F\lnd to be the sole signo.tory on 

checks dro.1m on an ottice account. 

Section. 8 - The Tru:;tceo o.rc hnrcby nuthorizctl to do 

any acto, which the Truotcos mo.y deem nocci:rn·ary or adv1r::nble 
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..... .": .: to_ ~cccim1>l~~;~~ tJlC e;cncrt~l.. obJcctivco.,/ Jnnintniningl tho li'\uul, 

. . . . ~ ... COlQ~y- in t\~ intcrccts or tho lHlr-l:icipo.nto o.ncl bcnc.1':1.c1n1•:1.co . . 
tor the cxclm:ive purpoco ot (i) providin~ bcnci'itc to 

pa.rtic:f.po.nta And bcnci'iciarics; and (11) dcrrny:JJl~ the .. 
rea.;;oo~blc expenses Of.' nd~in:S:stcrin~ the Fund. Such nct:l.onG 

chall ·be. tn.kcn with the care 1 skill, prudence and dill~cncc 

under the circumsto.nces then prevail:ln~ tho.t ~ prudent man 
. . 

acting in a like capo.city o.nd familiar with such matters would ·. · .. 
use in the conduct or an cnteri?ris~ or a'·a.1ke character and 

\'lith like aims. Such actions shall include the diver:;ificntion 

. or the inve$tmcnts of the Fund so as to minimize the rick . . . . . . .. 
o~ large losses, 'up.less under the. c:i.rcumstanccs, it is 

·: -cl.early prudent not to do so, and all such actions shall 

. . . ... 

be ·in accordance with the documents and instruments gcvcl'n:l.nB 

the Fund, insofar as such documents nnd instrumentu nrc ·. 
consistent \'1it.h applicable law • 

If an Investment Manager has been appointed, in 

accordance with Article II, Section 4 hereof, no Trustee 

sha.11 ·be liable for the acts or omissions of' such Investment 

Manager or Managers or be.under an obligation to invest or 

otherwise manage a.ny asset of the lt"und which is subject to the 

management of such Investment Man~ger. 

Section 9 - Trustees shall also have authority to 

purchase with Fund assets, insurance for ~1:-...f..iduciarics 

acting ~s such· on behalf of the Fund and/or for the Fund 

. itself# to cover liability or losses occurring by reason 

ot the act or omission or a fiduciary in accordance with 

~ect:ton .410 or ERISA • 

. Section 10 - (a) The .Trus~ees a.re hereby authorized 

t~ formulate and promul3nte o.ny o.nd all necessary rules iind. · 

.r.egulations to fac1lJ.t.o.te the proper runctionln~ or this 

Trust, provided that no.me a.re not inconsistent \'11th the 

. tcrans hereof.· 

.. 
. • 
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.. 
(b) Any Trustee ma.y reoign1 by instrument in wl'itinr;, 

·executed for tho.t purpose and delivered to the rema.1nfng · 

Trustees. 

(c) The Trustees may compl'omise 1 settle, arbitrnte 

and rcleo.se claims or demands in favo~ of,or against the 

Fun~ 1 . on such terms and cond!tiotis as the Trustees ma.y deem 

advisable. 

(d) No vacancy or vacancies in the office of Trustees 

shall impair the power of remaining Trustee.s 1 acting in the 

. manner hereinabove provided, to administer the a'ffairs of this 

Trust and,should any Guch vacancies.not be filled in the 

manner herein elsewhere provided;.the number of Trustees 

necessary to constitute a quorum shall be reduced by the 

number of such vacancies. 

Section 11 - In the a.dministrat 5.on or this Trust, the 

Trustees shall have the following powers, all or which shall· 

be exercised in a fiduciary capac~ty: 

A. To sell1 exchange, encumber or lease all, or any 

part of the Trust Fund upon such terms, cash er credit, or 

both1 as they may ·dee~ advi~llble. 
B. To inv~st the Trust Fund in real property or interests 

therein, stocks~ bonds, debentures·or other securities of 

c_orporations• and similar entities and shares or. interests 

in investment .trusts and investmegt ~ompanies. 

a. The Trustees shall have 'ttie pot.,er ~o give proxies, 

deposit sec.urities 1'1ith;,and transfe~. title· to,commlttee::; :r-ep-
. . 

resenting security holders. parti~ipating in v~tin~ trusts,, _. 

reorganizations and other arrnngemento and trnn::;nctiono re-
I 

quiring participation by and among security holders for their 

common ber:iefit • . . 

-· 
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(d) ~he Trustees may freely net under o.11 or nny 

or the powers under this Agreement nnd Declnrnt!on or Trust 

arter.rorming their judgment, bnsed upon nll circumstances 

or any pnrticu~ar situation ns to the wisest nnd best couroe 

to P,Ursue in the interest or this Trust and the beneficiaries. 

hereunder, without the necessity o~ obtaining the consent or . 
permission or any person inte~ested therein or.the consent or 

approval Of any .court provided, ho~1ever, that_ they shall 

exercise such powers at all times in a fiduciary cnpncity, 

in.the ·interest of the beneficiaries hereunder • 

. (e) :ro deduct, retain, ~xpend and pay out of any 

money belonging to the .Fund,; any and ·all necessary and proper 

expenses in connection with the operation and conduct of the 

Agreement and Declaration of Trust and to PB;Y all taxes, insur-

.· ance premiums and other lega~ assessments, debts, claims or 

charges l'lhich, at any time,, may be. due and owing by, or which· 

may exist against, the fund. 

(t) 'l'o incur ·and pay the ordinary and neceusary e:cpenses 

of administration, including {but not by way of limitation) 

reasonable attorneys• fees, accountants' fees, actuarial fees, 

investment management fees and the like. 

(g)_ To borrow money for any pufp~se of the Agreement 

and Declaration pf Trust, or incidental to the administration 

thereof, upo_n their promissory note., a.s Trustees, and with 

respect to the purchase of any ~roperty as part or the conoid

eration given there.for, to assume a liability of the transferor 

or to acquire such property subject to a liability. 

• 

:.: 



(h) ~'ho po1wro herein grnnt<Hl to the 'l'ru:.-itccn Ghnl.l 

L>ci dccmc!d to be oupplcrncntary o.nd not excluti:lvc of the ecncl'l\J. 

·1>01.,cr:- or T-ruotcc::i,, purcunnt. to. lo.w,, nnd ::ihnll include nll 

po11cr£J ncccsso.ry to carry tho onmc into effect. . . 
Sect.ion '12 - No pnrt:y dea.l:S.ng 1·d.th th~ T:rur:toco in 

:relation to thin 'l'runt sho.11 be obl:l.r,cd to occ to the nppl:l.~n

tion or nny money 01• property .,of tliq Fund," or to sec thnt the 

'. terms or this '!'rust ho.vc been complied with, er be cbl:l.r;cd to 

i~qu'.irc into the pecess:tty or expccHcncy or 1111.v act. '.~)r the 

Trustees and every instrument executed by tllc Trustees nliall 

·be conclusive in favor of every person relyj.n~ there en: 

(a) That at the time of the del~vci·y of sa:i.cl inst:ctunent 

the Trust hereby created wna in full force and effect; 

(b) That said in~rtrument was exccutc~d in accordnnce 

!·1:lth the te:rms and condit:l.ons contained in this Trust; and 

(c) That the· Trustees ~1crc duly· authorize cl and cmp611crcd 

to execute such inst.r~cnt·. 
.: ·: .. ·. 

Section 13 ... Subject to the provisions o:t' :eRISA, the 

receipt 'given by the _Trustees for any monies or other properties 

received by th~m shall effectually discharge the person or persons 

... paying or t~ansferring the aame and such person_or persons shall 

not be bound to see to the application or 'be amh1erab'le :t'dl'. tM · 

loss or misapplication thereof. 

Section lli - The Truntee:::. s.hnll httvc the: power to 

requil:Q ~ny employer o.nd nn employer, 1'/hen so rcqui>.·~d,, nho.11 

fl\rninh to the T1·uotccs ouch infornint:lon and rc!ports an they 

. may require in the performance of their duticw under thio· 

"" .. ,,. ·Agree me fit '"nhd. i:J(;CtQFilt itin':. o.r . 'l'vust. · !!.'he 1•ri.ti• tee:; 'or 11 ny 

' " . . . . . .. 
·' 

.. J.G-
" . 

.... ...._ 

··.:. 
. ! . "<::;{1:1/ .. 

.. . . ·~ '• . 

• I 

•; 

.•, 

. . -;· 
I 

: . . ~ 

. ,\ ' 
.... ~ . . 

. : . . 



.. 
authorized n3ent or representative of the Tructeec chall 

have.the right, nt all ~casonablc times during buslness 

bour~i, to enter upon the tsremiscs or employers to examine · 

and copy ~uoh of the books, records, papers and reports 

ot' said employers as may be necessary to permit the .Trustees 

to.dc~ermine whether said employ~rs are making full payment 

to the Trustees or the amounts ~equired_ b
0

y the aforementioned 

Collective B8.rgain1ng Agreement. In addition to any re111edies . 
'wnich the Union. n:ay have by virtue or any prov.ts ion:; in any. 

Collective Bargaining Agreement with the employer to enforC\.e 

the payment of t!le employe;i:: contributions to the Fund, the 

v Trustees shall have the power to require any employer who 

dbes not make proper ~nd timely contributions as requi.red b'Y. 

its Collective Dargainine; Agreement to pay in addltion to such 

contributions: 

(a) 1.nterest per annum on the amount due at the best 

interest rate charged by the Chase Manhattan Bank to 

substantial and responsible commercial borrowers as 

(b) 

(c) 

ot the date of 'the .employer'.s default in ~cmtributions 

to the Fwid provided.however that such interest shall. . . . . 
not be less than 6% per·annu:m~ 

Any expenses incurred in .~he auditing of such em-

ployer's books and'records. 

Where court action has been instituted, attorney's fees. 

Section i5· - Where an employer protests g. determination 

by the Trustees that such additional monies are due, he mny 

request, in writing, that the TruDtees hear him or hio 

designated representative, in which event he shall be notified· 
~·· ''1:i:-· .;.,~ ··?~'.· .... ~i:i.;> j~1<'*'1'1~~,:1ff!-•·~;~'*!~l'li!,~"'!1~=;~~~~~,~~--~·t~~f.~1~.:;:,.;·, ·:;·., \ :··;''>: .. ~ -, '.'r.t · .. <'.;: ... (.':~f... ' 

ot the date and ··place'' or hearin8~ 'The 'dec!Dion or the Trustees . . 
shall be final and bindin~. 

•• -:-17-
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.. . . 
• ··°': I ... 

All'l'lCLr:: 'N ni~crPnocAL .AGHEE~n~N'l'S 

Section l - The T.ruotees nre nuthcrizcd to ncrrot!ute 
. ... . , 

· enter into and ctfect t1i.th the Truntecis or gcvernlne; body or 

any other Fund similar in nnturc nod purpone .to thb Fund, 

any and nll types C?f Agrc~mcnts which the Trustees mllY deem 

deairnble to rull~ effectuate the.purpose of this Fu9d, 

including, but not ~iniitcd to· re~iprccitY: agreements whereby 

employer contributiono receiv-ed and credited to~ h~uri worJced . 
by a member who is normally employed within the. jurisdi.cticn 

ot such cther·Fund and is a member of er potential member cf 

such other Fund, but who is.temporarily employed within the 

jllrisdicticn of this Fund, _or vice versa, may be transmitted 

from one Fund to the ether to give such employee the maximum 

.opportunity to become and remain eligible 1'cr benefits cf · 

h~s home rund, with such terms, conditions ·and covenants as 

to the Trustees may seem rea·scnable and proper in their sole 

discretion. 

AR'l'lCLE V. ADDITION.l\L PARTIES 

Section l - Additional· ·employers may be admitted to 

participation in this Fund upon approval by the Trustees. The 

participation or such additional employer ~hall be subject to 
. . . 

such terms and conditions as the Trustce.s m_ay prescribe. 

Section2:... The Trustees are authorized to mere;c, 

·combine and consolidate with ether Funds upon any terms and 
. . . 

conditions mutually agreed upon by the Trustees or this Fund 

.. · 

and such· ether Fund, subject .to. the provisicns of ERISA ,·provided ' ·· 

such merger is consented to and approved by the Union and the Association, 

..,,.,.~;.,.,,...,,;.:-..~-~,~~AR'l'ICLE"'.'Vi:.AMFamr.w.r-rr~ 1''"''' ,,, .. , . ,,., .. 

Sectiop .L - Tne prov1sion3 of this Ag1·ccmcnt mo.y be 

amended nt nny time by nn instrument, in writinc;, exccutt~rl 

,bY the Trustec3 nnd consented to nnd approved by the Asnccintion 
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: : ... 
'~ I • • 

. o.nd the Union,, provided thnt no nmcn<lmcnt ohnll (l) divert ol• 

provide for the u~c or ·the Trust Fw1d then :b1 the ha.n<lti or the 
. . 

~rustccs, other than for'the purpocco ot thio Trust to thooc 
. . " 

persona.who arc covered hereby or to their boncticia.rics as 

hereinabove set forth. 

, 

Section 2 - Anyth:l.n~ 1n ~ection l above to tho contro.ry . · 

notwith~tanding, the Trustees shall ha.ve·thc.authority to 

amend this Agreem~nt and Declaration or Trust in order to con-· . 
form with the >;equirements or ERISA. 

. . .. 

The Trustees shall, by resolution quly adopted, prov~de 

tor fidelity bonds with suc;h companier. which arc acceptable .. 

surety on federal bonds under authority granted by the 

:secretary or the Tre8:sury under Secti~ns 6 through 13 of 

.. ·Title 6 United States. Code. The amount of such bond shall 

be fixed at the beginning of each fiscal year of the 

" Fund and the amount thereof shall not be less than 10% 

·. 

. . 
•·. 

or the Funds handled and in no ~ase less than $1,ooo.oo. 
·Such bond sha:i,1· provide protecticn to the.Fund against loss 

by reason or acts of fraud or dishonesty <;>n the ·part of FUnd 

•officials, directly or through connivance with others. . ~ --
ARTICLE VIII. TERMlNAT ION OF TRUST 

In the event of the termination ot the Truot Fund, 

the Trustees shall.thereupon allocate o.nd distribute the assets 

Dt the Fund in acccrdance wit9 the·applicable provlslcnD or 

. . · ... j 
I • 

ERISA. 

·I 

... , • • • -.-..., ..... 
. .'; 

.. 
: ~~) > 
·.• .... 



.·· :';' . 
•·. ' i'··.1, .. 

11n·r.:rcu~ rx. CONS'l'llUC'J'T.ON OP 'J~ntHJ'l' 
--~~~--~~~~~~~~~·~~~ 

All qucntionn pcrtnining to the VCLlicl,ity or or 

conotructfon or thio /\~rccment nm\ or the ucto or trnnonctiono. . . . . 
·or the pnrtlco olH~ll be cletC!rmincd in· ncco1'di:>.nce with the pro

vioiono ot ER1DA. 

ARTJ:CT~E x. MISCEU.AtiEous 

Section l -·The· Trustees nhull be entitled to continue 

nnd/or exercise all. the ti:f;le, po1·1e1~s, discretions, ri~hts nnd . ' . ·. . 
dutieo conferred or impooed upon the Trusteco by law or bY: 

this T1·ust nrtcr the tcrminat:l.on or this Trust in 'whole or 

ii"I pai·t or until the finnl distribution or the assets thereof. 

Section 2 - This Trust is made in counterparts any of 

wh:l.ch shall be deemed the sole ·original ff the others be not 

produced. 

Section 3 - In the event t.hat any of the previsions 

herein contained shall be invalid. or tinenforceable such ·· 
•.' 

declaration or adjudication shall.not in any manner affect or 

.impair the validity or the ~nforceability of the other and re-.. 
maining provisions. of this· Trust and such ether and rerna.ining 

provisions shnll remain in full force and ci'fect as t.hcuzh 
.... , .. , 

such invalid or unenforceable previsions or clau3es had net 

been herein included or made a part hereof. 

Section 1~ - Friedlnnder, Gaines, Cohen., Rosenthal &: 

nosenbe1·g, ·Esqs. is de~igna.tcd as the Ag.ent ·or the Trust upon 

l·fhC>m process a.gainst the Trust JllO.Y ·b~. s.e.rycd.. The address 

where any proc·csu nga:lnnt the Trust ma.y .be served is c/o 

J.."r:lcdlanclcr~ Gaines, Cohen,·. R~senthal &'foonc'nberlh E;sqs •; 

llliO Avcn~c of ·t:hc Amcl•icns:, New.·Yorlc, New Yo;Ic 10036. 

.. 

.. 

The Trustees, by an instrument in writing' executed tor that purpose and 

eaeH~blWtife4fll@ii*1Jin~~· ~r.i:~r· 
.. , .. '· ~,, .. ,, . :-,,, ·!i'$··~~1L)!.:, 

designate a Successor Agent ot the Trust•'uponw 

Trust may bE! f!erved. 

• 

" . 

.: ': 

. . . 

1 

I 
· 1 

. l 



JN Wl'l'NESS WHEREOF, the Trustees, Association and the 

Union have executed this Restated.Agreement ~nd Declaration of 

Trust and have evidenced their ratification and consent. to be . 
bound by the Trust created herein, the day·' and year:'·first ·· 

above written. 

· UNION TRUSTEES: 

·~·· 
By~~----
/ . 

~·'i'•'"•J.,-
....... ; . 

-., ' .. ~·"' iJ ' .': 
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AGREEMENT made as of the 12th day of May, 1981 

amending the Restated Agreement and Declaration of Trust 

made as of the 25th day of May, 1975 between LOCAL 805 Il."I'ERNATI~ 

BROTHERHOOD OF TEAMSTERS (hereinafter called the "Union") 

and WHOLESALE TOBACCO DISTRIBUTORS OF NEW YORK, INC. (here-

inafter called the "Association") and othexsdesignated as 

Union Trustees and as Association. Trustees, respectively. 

W I T N E S S E T H : 

i 

WHEREAS, the· undersigned constituting the Trustees 

of the Local 805 Pension Fund desire to amend the above-

mentioned Restated Agreement and.Declaration of Trust made 

as of the 25th day of May, 1975~ and 

WHEREAS, Article.VI of said Restated Agreement and 

Declaration of Trust provides that said Restated Agreement 

and Declaration Of Trust may be amended at any time by an in

strument in writing executed by the Trustees and consented 

to and approved by the. Union and Association, 

NOW, THEREFORE, in consideration of the premises, 

it is hereby agreed as follows: 

Effective as of the date hereof, the Restated Agree

ment and Declaration of Trust made as of the 25th day of May, 

1975 is hereby amended as follows: 

1. Article II, Section 6(b) is hereby amended 

to read as follows: 

Section 6(b). In the case of a contribution which 



is made by an Employer by a mistake of fact or law, such 

contribution may be returned by the Trustees to such Employer 

within six (6) months after the Trustees determine that the 

contribution was made by such a mistake. 

2. Article III, Section 14(c) is hereby amended 

to read as follows: 

Section 14(c). Where court action ~as been insti

tuted, attorneys' fees and costs. 

3. The following subparagraphs are hereby added to 

Article III, Section 14: 

Section 14(d). In addition to the foregoing, an 

amount equal to the greater of {i) interest on the unpaid 

contributions at the best interest rate charged by the Chase 

Manhattan Bank: to substantial and responsible commercial 

borrowers as of the date of the •Employer's default in contri

butions to the Fund or (ii) liquidated damages in an amount 

of twenty (20%) percent of the unpaid contri-butions. 

Ih all other respects, the aforementioned Restated 

Agreement and Declaration of Trust made as of the 25th day of 

May, 1975 is hereby ratified, confirmed and continued in full 

force and effect. 

IN WITNESS WHEREOF, the Trustees, the Association 

and the Union have executed this Amendment as of the day and 

year first above written. 

UNION TRUSTEES ASSOCIATION TRUSTEES 



·, I f ~ 

UNION TRUSTEES ASSOCIATION TRUSTEES 

John Glanzman John Lagana, Jr. 

Philip H. Lobenberq Harold Levine 

owm--nted to and approved as of the 12th day 

of May , 1981. 

LOCAL 805 IRr.ERNATIONAL 
BROl'BERHOOD OF TEAMSTERS 

WHOLESALE TOBACCO DISTRIBCJTORS 
OF NEW YORK, INC. 



AGREEMENT made as of the 21st day of March, 1990 

amending the Restated Agreement and Declaration of Trust dated 

as of the 25tn day of May, 1975 between LOCAL 805 INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS (hereinafter called the •union") and 

WHOLESALE TOBACCO DISTRIBUTORS OF NEW YORK, INC. (hereinafter 

called the •Association•), and others designated as Union 

Trustees and as Association Trustees, respectively. 

W I T N E S S E T 8: 

WHEREAS, the undersigned, constituting the Trustees 

of Local 805 Welfare Fund, desire to amend the above-mentioned 

Restated Agreement and Declaration of Trust made as of the 25th 

day of May, 1975 and as subsequently amended, and 

WHEREAS, Article VI of said Restated Agreement and 

Declaration of Trust, provides that said Restated Agreement and 

Declaration of Trust may be amended at any time by an instru

ment in writing executed by three-fourths of the Trustees and 

consented to and approved by the Union and the Association. 

NOW, THEREFORE, in consideration of the premises, it 

is here~y agreed as follows: 
'"'--·~ 

Effective as of the date hereof, the Restated 

Agreement and Declaration of Trust, made as of the 25th day of 

May, 1975, is hereby amended as follows: 

1. Article II, Section S, is hereby amended by the 

addition of the following subsection: 

(d) The Trustees shall have the power and the duty 

to take all action and to make all decisions necessary or 



·.·· -· 

p1~~er to carry out the Plan. The determination of the 

Trustees as to any questions involving the general administra

tion and interpretation of the Plan shall be final, conclusive 

and binding. Any discretionary actions to be taken under the 

Plan by the Trustees with respect to the classification of 

Employees, Participants, contributions, or benefits snall be 

uniform in their nature and applicable to all persons similarly 

situated. -Without limiting the generality of the foregoing, 

the Trustees shall nave the following powers. 

a. To require any person to furnish sucn 

information as they may request for the 

purpose of the proper administration of 

the Plan as a condition to receiving any 

benefits under tne Plan. 

b. To make and enforce sucn rules and 

regulations and prescribe the use of such 

forms as they shall deem necessary for the 

efficient administration of the Plan. 

c. To interpret or construe the Plan,. and to 

resolve ambiguities, inconsistencies and 

omissions, wnich findings shall be binding, 

iinal and conclusive. 

d. To decide on questions concerning the Plan 

and the eligibility of an employee to 

participate in tne Plan, in accordance with 

the provisions of the ~lan. 

- 2 -



e. To determine the amount of benefits which 

shall be payable to any person in accordance 

with the provisions of the Plan; and to 

provide a full and fair review to any 

participant whose claim-for benefits has 

been denied in whole or in part. 

In all other respects the aforementioned Restated 

Agreement and Declaration of Trust made as of the 25th day of 

May, 1975, is hereby ratified, confirmed and continued in full 

force and effect. 

IN wITNESS WHEREOF, the Trustees, the Association and 

the Union have executed this Amendment as of the day and year 

first above written. 

ONION TRUSTEES EMPLOYER TRUSTEES 

Brian Hochow Leonard Schwartz 

George Stofsky Lewis B. Belfstein 

Jack Tarshis Harold Levine 

consented to and approved as of the 21st day of 

March, 1990: 

LOCAL 805 INTERNATIONAL 
BROTHERBOOD OF TEAMSTERS 

By: 
Jack Tarshis 
President 

WHOLESALE TOBACCO DISTRIBUTORS 
OF NEW YORK, INC. 

By: 

- 3 -
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AGREEMENT made as of the 26th day of October , 1982 

amending the Restated Agreement and Declaration of Trust made as 

of the 25th day of May, 1975 between LOCAL 805 INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS (hereinafter called the "UNION") and 

WHOLESALE TOBACCO DISTRIBUTORS OF NEW YORK, INC. (hereinafter 

called the "ASSOCIATION") and others designated as Union Trustees 

. and as Association. Trustees respectively. 

WITNESSETH: 

WHEREAS, the undersigned constituting· the Trustees-of the 

·Local 805 Pension Fund desire to amend the above-mentioned Restated 

Agreement and Declaration of Trust made as of the 25th day of May, 

1975 and as subsequently amended, and 

.wHEREAS, Article VI of said Restated Agreement and Declara-

tion of Trust provides that said Restated Agreement and Declaration 

of Trust may be amended at any time by an instrument in writing, 

executed by the Trustees and consented to and approved by the Union 

and Association. 

NOW THEREFORE, in consideration of the premises it is hereby 

agreed as follows: 

Effective as of the date hereof the Restated Agreement and 

Declaration of Trust made as of the 25th day of May, 1975 and as 

subsequently amended is hereby amended as follows: 

·1. Article III, Section 7 is hereby amended to read as 

follows: 



Section 7: Except as hereinafter provided, all 

checks, drafts, vouchers or other withdrawals of 

funds from the accounts or accou.~t of the Trust 
• 

. Estate shall be signed by the Fund Manager and 

one Trustee. The Trustees may by Resolution 

authorize the Fund Manager and/or Agent or other 

Employee of the Fund to be the sole signatory on 

.... ·-·-··..::....,__checks drawn on an office account. 

In all other respects the aforementioned Restated Agreement 

and Declaration of Trust made as of the 25th day of May, 1975 is 

hereby ratif~-ed, confirmed and continued in .full force and effect. 

IN WITNESS WHEREOF, the Trustees, the Associativn and the 

Union have executed this amendment as of the day and year first 

above-written • 
. 

UNION TRUSTEES 

~~~~ 
_PHI~~: ERG 

\JJQ~_JL 
WILLIAM P ELL 

Consented to and approved as .of the 26th day of October, 1982. 

LOCAL 805 INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 



DRAFT NO. 1 
PARTICIPATION AGREEMENT 

This agreement ("Participation Agreement") entered into 

as of the 1st day of January, 1997, between the Local 805 I. B. of 

T. ("Union") and the Board of Trustees ("Trustees") of the Local 

805 Pension & Retirement Fund ("Fund") shall govern the 

participation of all of the non-bargaining unit employees 

("Employees") of the Union in the Fund. 

1. (a) Effective as of January 1, 1997, ("Effective 

Date"), the Union shall make contributions to the Fund for each of 

its Employees on a monthly basis in accordance with the 

Contribution Schedule set forth in Appendix A of this Participation 

Agreement for coverage in the Fund which rate shall be at least 

equal to the rate set forth in the collective bargaining agreements 

between the Union and other contributing employers. The Union 

further agrees that such contribution amount may be subject to 

change during the term of the Participation Agreement by the 

Trustees effective upon thirty (30) days' advance written notice to 

the Union. The Union retains the right to terminate its 

participation upon thirty (30) days' written notice. 

2. The Employer hereby confirms its adoption and 

agreement to be bound, and to abide by all of the terms and 

conditions of the Local 805 Pension Plan ("Plan"), the Agreement 

and Declaration of Trust ("Trust Agreement") of the Local 805 

Pension and Retirement Fund establishing the Pension Fund, other 

Local 805 Pension Plan/Local 805 Pension and Retirement Fund 

documents, and all rules and regulations thereof, as they presently 



exist or as they may be hereinafter amended or modified, and 

interpretations of any of the foregoing made by the Trustees and to 

be bound by the acts of the Union and Employer Trustees or their 

respective successors in administering the Trust Fund in accordance 

with the Plan and Fund documents and rules. The Trust Agreement, 

Plan, Fund documents, and all rules and regulations thereof are 

incorporated herein by reference. 

3. Contributions must be received by the Trustees on or 

before the tenth {10th} business day of the month following the end 

of the month in which covered services were performed by the 

Employee. Contributions shall be made by check, ·bank draft or 

money order payable to Fund. Each contribution payment must be 

accompanied by the appropriate remittance form specifying, for each 

Employee for whom Fund contributions are payable, the Employee's 

name and social security number, the date(s} of the services for 

which Fund contributions are being paid, the amount of wages on 

which Fund contributions are being paid, and the dollar amount of 

Fund contributions paid. The Trustees shall have the authority to 

have their field auditors or an independent accountant audit the 

payroll, personnel, wage, contribution payment records of the 

Employer, and other appropriate records of the Employer as the 

Trustees deem to be necessary to determine whether the Union has 

met all of its obligations under this Participation Agreement, and 

to enable the Fund to maintain its tax-exempt status under the 

Internal Revenue Code of 1986 ("Code") and the Plan to maintain its 

tax-qualified status under the Code. Failure to submit monthly 

-2-



reports, if so requested by the Trustees, may subject the Union to 

an audit, a nonwaivable penalty, and/or a suit in federal court to 

compel these documents and the Union shall further be liable for 

attorneys' fees, costs and other expenses incurred by the Trustees 

in securing these reports as well as for any other remedy provided 

by applicable law or regulation. Furthermore, if the audit reveals 

that the Union has provided the Fund with inaccurate information or 

the Union has made insufficient contributions to the Fund, the 

Employer may be required to pay all fees and expenses, including 

auditors' fees and expenses and/or accountants' fees and expenses 

incurred in preparing the audit, and also all legal fees and costs 

incurred in collecting said audit costs if judicial enforcement of 

this paragraph is necessary. 

4. The failure of the Union to make all of the required 

contributions to the Fund on the date required by the Trustees 

shall constitute a delinquency in violation of the Union's 

obligations hereunder. Non-payment of contributions by any other 

contributing employer to the Fund when such contributions are due 

shall not relieve the Employer or any other contributing employer 

of its obligation to contribute. The Trustees may take whatever 

steps they deem necessary, including legal action, to collect such 

delinquent contributions in accordance with the terms of the Trust 

Agreement, Plan and other Plan/Fund documents. 

5. It is expressly agreed and understood by the Union 

that the Trustees shall have the sole and absolute discretion to 

condition, limit, terminate, or preclude participation by the Union 

-3-



and/or any of its Employees in the Fund, ~s the Trustees may deem 

necessary to preserve (a) the tax-qualified status of the Plan; (b) 

the actuarial soundness, financial stability, and tax-exempt status 

of the Fund; and (c) as otherwise required by the documents and/or 

rules governing the Fund at any time. 

6. The Trustees shall make reasonable efforts to assure 

that the Fund and Plan comply with the Employee Retirement Income 

Security Act of 1974, as amended ("ERISA") and conform to the 

applicable requirements of the relevant provisions of the Code so 

as to promote the continued deductibility for income tax purposes 

of the contributions made by employers contributing to the Fund. 

7. The Union and the Trustees agree that if any 

provision of this Participation Agreement is determined to be. 

unlawful or otherwise void, the remaining provisions hereof shall 

remain in full force and effect subject to the provisions of 

paragraph 5 hereinabove. 

8. All notices shall be sent to the Trustees and the 

Union at the address shown on the signature page of this 

Participation Agreement and shall be deemed duly given when either 

delivered in person or sent by first class mail. 

9. Upon termination of this Participation Agreement, as 

provided herein, the participation of all Employees in the Fund 

shall cease on the later to occur of: (a) the first day of the 

month following the month in which the event causing such 

termination of participation occurs or (b) the date determined by 
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the Trustees in accordance with the terms of the Trust Agreement, 

Plan, or other applicable rules and regulations of the Fund. 

10. This Participation Agreement sets forth the entire 

agreement between the parties hereto, is intended to be the 

complete and exclusive statement of the terms hereof, and except as 

provided in paragraph 1 with respect to a change in the Union's 

contribution rate, this Participation Agreement may not be modified 

or amended except pursuant to a signed written agreement between 

the parties. 

11. The Union hereby warrants that it will make 

contributions to the Fund only on behalf of individuals whom it has 

determined are its Employees. The Union acknowledges that the Fund 

cannot assume any responsibility for this determination and that, 

if it is subsequently determined that the Union has made 

contributions to the Fund on behalf of an individual who was not an 

Employee of the Union, that individual may not be eligible to 

receive any benefits from the Fund based upon such contributions 

and the Union shall be entitled to a refund of such contributions 

to the extent permitted by Section 403(c) of ERISA offset, however, 

by any amount expended by the Fund on premiums or benefits paid on 

behalf of such individual. 

12. Unless otherwise provided by applicable law, this 

Participation Agreement shall automatically terminate upon the 

earliest to occur of the following: (a) the date the Participation 

Agreement is terminated by the Trustees; (b) the date the Union 
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PARTICIPATION AGREEMENT 

APPENDIX A 

The Union shall make a contribution to the $216.67 
Fund as follows: 

186016 

-7-



terminates the Participation Agreement, or (c) the date the Fund is 

terminated. 

LOCAL 805 PENSION AND 
RETIREMENT FUND 

186016 

LOCAL 805 I. 

is, President 
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'AGREEMENT made as of the 2nd day of February, 2010 amending the Restated 
Agreement and Declaration of Trust made as of the 25th day of May, 1975 between LOCAL 805 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS (hereinafter called the "Union") and 
WHOLESALE TOBACCO DISTRIBUTORS OF NEW YORK, INC. (hereinafter called the 
"Association") and others designated as Union Trustees and as Association Trustees, respectively. 

WHEREAS, the undersigned, constituting the Trustees of the Local 805 Pension Fund, 
desire to amend the above-mentioned Restated Agreement and Declaration of Trust made as of the 
25th day of May, 1975, as amended from time to time (the "Trust Agreement"); and 

WHEREAS, Article VI of said Trust Agreement provides that said Trust Agreement may 
be amended at any time by an instrument in writing executed by the Trustees and consented to and 
approved by the Union and Association; 

NOW, THEREFORE, in consideration of the premises, it is hereby agreed as follows: 

Effective as of the date hereof, the Trust Agreement is hereby amended as follows: 

1. Article Ill is hereby amended by adding the following sentence to the end of 
Section I ( c ), to read as follows: 

Meetings of the Trustees may be held at any time, with proper advance notice (as 
prescribed by this Section 1 ( c )), by conference telephone. 

IN WITNESS WHEREOF, the Trustees, the Association and the Union have executed this 
Amendment as of the day and year first above written. 

ASSOCIATION TRUSTEES 

~ 
~ ;JL: 1?'/ & 74/r 
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Exhibit A 

REST A TED AGREEMENT AND DECLARATION 
OF TRUST OF THJ~ LOCAL 805 PENSION FUND 

AlVUcNDMENTS 

Amendment #1 

Article I, Section 6 has been amended in its entirety to read as follows: 

Section 6 - TRUSTEES. The term "Trustees," as used herein, shall mean the 

Board of Trustees of the Fund (Employer Trustees and the Union Trustees collectively) and any 

successor Trustees designated and appointed as provided in this Agreement and Declaration of 

Trust. 

Amendment #2 

The following provisions have been added to the end of Article I: 

Section 10- NON-ASSOCIATION EMPLOYER or NON-ASSOCIATION 

EMPLOYERS. The lerm "Non-Association Employer" or "Non-Association Employers," as 

used herein, shall mean any Employer who is not a member ofthe Association and who is a 

contributing member of the Local 805 Pension Fund. 

Section I I .--ASSOCIATION TRUSTEES. The tem1 "Association Trustees" as 

used herein shall mean the Trustees appointed by the Association pursuant to Article Ill, Section 

J(a) ofthis Agreement. 

Section 12. -- NON-ASSOCIATION TRUSTEES. The term "Non-Association 

Trustees'' as used herein shall mean the Trustees appointed by !he Non-Association Employers 

pursuant to /\rticle Ill, Section l(a) of"this Agreement. 
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Section 13-EMPLOYER TRUSTEES. The term "Employer Trustees," as used 

herein shall mean the Association Trustees and the Non-Association Trustees each appointed 

pursuant to Article III, Section I (a) of this Agreement. 

Section 14 - UNION TRUSTEES. The term "Union Trustees," as used herein 

shall mean the Trustees appointed by the Union pursuant to Article III, Section I (a) of this 

Agreement. 

Section 15 - Refercnc.cs herein shall not be construed as gender specific. 
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Amendment #3 

Article III, Sections l(a) and l(b) have been amended in their entirety to read as 

follows: 

Section l - (a) The Trustees shall consist of five (5) Union Trustees and five (5) 

Employer Trustees. 

(i) The Union shall appoint five (5) Union Trustees, which 

shall include at least one ( l) individual who is a retiree receiving pension benefits from the 

Pension Plan of the Pension Fund. The Association shall appoint three (3) Employer Trustees. 

The Non-Association Employers shall appoint two (2) Employer Trustees. Only senior 

executives (vice-president, director or higher), officers, directors or owners of the Non

Association Employers may serve as Non-Association Employer Trustees. Except as set forth 

herein, any Non-Asso<.:iation Employer may nominate candidates to serve as Non-Association 

Employer Trustees, and each Non-Association Employer shall be entitled to one vote to elect 

each Non-Association Employer Trustee. Prior to May 31, 2008, any Non-Association 

Employer who, as of June 30, 2005, performs services in a business that is in any way involved 

in the distribution of tobacco products, shall be ineligible to have their senior executives, 

officers, directors or owners, or any of their employees, representatives or agents, serve as 

Employer Trustees or as Alternate Employer Trustees. 

(ii) Each Trustee shall continue to serve at the pleasure of the 

party or parties who designated him. The designation of any Trustee may be tt'.rminated at any 

time by the party or parties who designated him, by filing with the remaining Trustees a trne 

copy of a resolution adopted by the Association, the Union or the majority of Non-Association 

Employers, as the case may be, authorizing such action and terminating said designation. A 
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Trustee may resign by written notice addressed to the remaining Trustees at least thirty (30) days 

prior to the effective date of such resignation. Any vacancy occurring by reason of death, 

resignation or otherwise, may be filled by the party who designated the Trustee whose office 

becomes vacant, in the manner above set forth. It is the intention of the parties that the total 

number of Employer Trustees and Union Trustees, at all times, be equal. His also the intention 

of the parties that the number of Association Trustees always be greater than the number ofNon

Association Trustees, and that there always be at least one Union Trustee who is a retiree who 

receives pension benefits from the pension plan of the Pension Fund. In the event of an increase 

or decrease in the number of Trustees by virtue of any conditions arising following the execution 

of this Agreement, the respective parties to this Agreement shall take appropriate steps 

immediately to increase or decrease the number of Trustees as the situation may require. During 

such time as any vacancy exists among the Association Trustees or Non-Association Trustees, 

the remaining Association Trnstees or Non-Association Trustees shall be allowed the vote or 

votes of the vacant trusteeships in order to preserve the proportion of Association Trustees and 

Non-Association Trustees set forth in this Agreement. 

(iii) The Union, the Association and the Non-Association 

Employers may each appoint Alternate Trustees who shall have the right to act in the full 

capacity of a Trustee with all the rights and obligations of a Trustee but only when a permanent 

Trustee appointed by the body which appointed the particular 1\lternate Trustee is absent from 

duly constituted meetings, provided, however, that subject to Article III, Section l (a), only senior 

executives (vice-president, director or higher), officers, directors or owners of the Non

Association Employers may serve as Alternate Non-Association Employer Trustees, and if the 

absent Union Trustee is a retiree, then the Alternate Union Trustee must also be a retiree. 
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(b) A majority of all the Employer Trustees, provided such majority consists 

of at least two (2) Association Trustees, and a majority of all the Union Trustees shall constitute 

a quorum for the transaction of business. When there arc less than all of the Employer Trustees 

or all of the Union Trustees, the Trustee or Trustees from such group or groups having less than 

all of their Trustees present can, on their own motion, table any matter under consideration to the 

next regular or special meeting of the Trustees, in which event the written notice for such next 

regular or special meeting shall contain the text of the tabled matter, with a statement that such 

tabled agenda will be addressed at such next regular or special meeting. Any Trustee who 

cannot attend such next regular or special meeting may designate his decision or proxy by 

registered mail addressed to the Chairman of the Board of Trustees or to the Secretary. 

(i) The Employer Trustees, as a body, shall have one (I) vote, 

and the Union Trustees, as a body, shall have one (I) vote. The Employer Trustees shall cast 

their vote in the manner determined by a majority of the Employer Trustees voting in person or 

by proxy. The Union Trustees shall cast their vote in the manner determined by a majority of the 

Union Trustees voting in person or by proxy. No action shall be taken by the Trustees ex<.;epl by 

vote of tlvo to zero. 

(ii) Either the Union Trustees, as a body (i.e., the majority of 

the Union Trustees), or the Employer Trustees, as a body (i.e., the majority of the Employer 

Trustees), may submit a deadlocked dispute for binding arbitration before an impasse arbitrator. 

For the first eighteen (18) months following the Effective Date, Martin Scheinrnan shall be the 

impasse arbitrator. At the end of that eighteen (18) month period, the Trustees shall determine 

whether to retain Martin Scheinman as the impasse arbitrator, or to select a new impasse 

arbitrator. ff the then-cmrcntly designated impasse arbitrator shall fail to accept the assig,nment 
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or be unable to act for any reason, the Trustees shall promptly agree upon an arbitrator to decide 

the matters in question. If the Trustees are unable to agree upon an arbitrator, either the 

Employer Trustees or the Union Trustees may demand arbitration under the Impartial Umpire 

Rules for Arbitration ofimpasse between Trustees of Joint Employee Benefit Trust Funds of the 

American Arbitration Association at its New York City Regional Office. The decision or award 

of the arbitrator shall be final and binding upon the parties, subject to the provisions of the 

Federal Arbitration Act. The fees and expenses of the arbitrator, legal counsels, and, if 

applicable, the American Arbitration Association shall be borne by the Fund. 

Amendment No. 4 

Article III, Section 1 ( c ), Section 2, has been amended in its entirety to read as 

follows: 

Section 2. Beginning in January I, 2006, and for each subsequent year, a 

Chairman and a Secretary and two (2) Co-Treasurers will each serve for one (1) year terms 

commencing the I st day of the month January. The Chairman who is to serve during even 

numbered years will be selected by the Union Trustees. The Chairman who is to serve during 

odd numbered years will be selected by lhe Employer Trustees. The Secretary who is to serve 

during even numbered years will be selected by the Employer Trustees. The Secretary who is to 

serve during odd numbered years will be selected by the Union Trustees. One (I) Co-Treasurer 

will always be selected by the Union Trustees and one (I) Co-Treasurer shall always be selec.:ted 

by the Employer Trustees. 
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Amendment No. S 

Article VI, Section 1, has been amended in its entirety to read as follows: 

The provisions of this Agreement may be amended at any time by an instrument, 

in writing, executed by both the Employer Trustees and the Union Trustees, provided that no 

amendment shall divert or provide for the use of the Trust Fund then in the hands of the Trustees, 

other than for the purposes of this Trust, to those persons who are covered hereby or to their 

beneficiaries as hereinabove set forth. 

UNION TRUSTEES OF LOCAL 805 
PENSION FUND 

By: ~-~~, ,·~;!.:;.::::..,{,'-4.",#i.:....L, A..,;::/}_-+--,'\---

9943409.2 
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EMPLOYER TRUSTEES OF LOCAL 805 
PENSION FUND 

Leonard Schwartz 

Arthur Katz 

John Lagana 



Amendment No. 5 

Article VI, Section I, has been amended in its entirety to read as follows: 

The provisions of this Agreement may be amended at any time by an instrument, 

in writing, executed by both the Employer Trustees and the Union Trustees, provided that no 

amendment shall divert or provide for the use of the Trust Fund then in the hands of the Trustees, 

other than for the purposes of this Trust, to those persons who are covered hereby or to their 

beneficiaries as hereinabove set forth. 

UNION TRUSTEES OF LOCAL 805 
PENSION FUND 

By: 
Alexandra Pope 

Andrew Basile 

By: 
Dwayne .Jenkins 

By: 

By: 
John Lagana 
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Amendment No. 5 

Atiicle VI, Section l, has been amended in its entirety to read as follows: 

The provisions of this Agreement may be amended at any time by an instrument, 

in writing, executed by both the Employer Trustees and the Union Trustees, provided that no 

amendment shall divert or provide for the use of the Trust Fund then in the hands of the Trustees, 

other than for the purposes of this Trust, to those persons who are covered hereby or lo their 

beneficiaries as hereinabove set forth. 

UNlON TTUJSTEES OF LOCAL 805 
PENSION FlJND 

Alexandra Pope 

By: ----------
Andrew Basile 

By: 
Dwayne .Jenkins 

7 

EMPLOYER TRUSTEES OF LOCAL 805 
PENSION FUND 

By: ·-----------
Leonard Schwartz 

By: _____ _ 
Arthur Katz 



Consented to and approved by: 

LOCAL 805, INTERNATIONAL BROTIIBRHOOD 
OF TEAMSTER, AFL-CIO 

By~~gk--
:Alex Pope ZJ / 
President 

WHOLESALE TOBACCO DISTRIBUTORS OF 
NEW YORK, INC. 

By: --------
Name: 
Title: 

9943409.2 

8 



Consented to and approved by: 

LOCAL 805, INTERNATIONAL BROTHERHOOD 
OF TEAMSTER, AFL-CIO 

By: ------ ----
Alexandra Pope 
President 

WHOLESALE TOBACCO DISTRIBUTORS OF 
NEW YORK, INC. 
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AGREEMENT made as of the 2nd day of October, 2012 amending the Restated Agreement and 
Declaration of Trust made as of the 25th day of May, 1975 between LOCAL 805 INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS (hereinafter called the "Union") and WHOLESALE TOBACCO 
DISTRIBUTORS OF NEW YORK, INC. (hereinafter called the "Association") and others designated as 
Union Trustees and as Association Trustees, respectively. 

WHEREAS, the undersigned, constituting the Trustees of the Local 805 Pension Fund, desire to 
amend the above-mentioned Restated Agreement and Declaration of Trust made as of the 25th day of 
May, 1975, as amended from time to time (the "Trust Agreement"); and 

WHEREAS, Article VI of said Trust Agreement provides that said Trust Agreement may be 
amended at any time by an instrument in writing executed by the Trustees; 

NOW, THEREFORE, in consideration of the premises, it is hereby agreed as follows: 

Effective as of the date hereof, the Trust Agreement is hereby amended as follows: 

1. The following provision is hereby added to the end of Section 11 (B) of Article III of the Trust 
Agreement: 

"The term "securities" and "investment trusts" as used herein shall include shares, units 
or other interests in Collective Trust(s). The term "Collective Trust" shall mean any 
group, pooled, common, commingled or collective trust fund maintained by a bank, 
insurance company, trust company or broker-dealer, in which assets of employee benefit 
plans subject to ERISA and the Internal Revenue Code of 1986, as amended (the :Code") 
may be invested. The trustees of such Collective Trust shall become trustees of the 
allocable share of the Trust Fund assets transferred and deposited with such Collective 
Trust and shall have sole and exclusive authority and discretion to manage and control 
(including the power to invest and reinvest) such Collective Trust assets. The Trustees 
shall not be liable for any act or omission of any trustee of a Collective Trust or be under 
any obligation to invest or otherwise manage any assets of the Trust Fund that have been 
transferred thereto. The provisions of the agreement establishing such Collective Trust 
shall be deemed to be incorporated by reference into this Trust Agreement (to the extent 
that the provisions thereof are not inconsistent with the terms of this Trust Agreement or 
violative of ERISA, the Code or other applicable law). 

2. The following provision is hereby added to the end of Section 4 of Article II of the Trust 
Agreement: 

"In addition, in its sole discretion, the Trustees may, from time to time, appoint an Investment 
Managers (including any manager of a collective investment vehicle the assets of which 
constitute "plan assets" under ERISA) to serve as a "named fiduciary" (within the meaning of 
Section 402 of ERISA) with respect to the assets of the Fund such Investment Manager has 
been appointed to manage, for the limited purpose of designating and appointing other 
investment managers or sub-managers (including any manager of a collective investment 
vehicle the assets of which constitute "plan assets" under ERISA) to serve as an "investment 
manager" within the meaning of Section 3(38) of ERISA and "fiduciary" within the meaning 
of Section 3(21) of ERIS A with respect to all or any portion of such allocable share of the 
Fund assets." 

8377/44354-003 current/31611772v1 



3. In all other respects, the Trust Agreement shall remain unchanged by this Amendment. 

IN WITNESS WHEREOF, the undersigned hereby adopt this Amendment effective as of 
October 2, 2012. 

UNION TRUSTEES OF LOCAL 805 
PENSION FUND 

By: /lb;auAg,~ 
By: /Jy~/l?L cJtifl 
By: 
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EMPLOYER TRUSTEES OF LOC 805 
PENSION FUND 

By: 

By: 

By: 
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